g 91 FriaE) 79 sRmed STt 1 TR 9 ARG /DM Sl
g g ST a8 HET 33 /2023 3 g B Al 7 S

GARAS 9 HeR g T

22.10.2024 | 3feraAT INT IUFRAT| UfAATET 6T 3R ¥ Iegd WA
3T 3T 18 ™49 5 Jufdd gRT 151 H.dLH. W I
el Pl GT AT YA BT AdeAie [haT|

gfiareior & IR ¥ ~a1f¥e gEd RLW 2004(3) Raj.
Doongar Singh Vsd Rameeshwar Lal U¥qd foar, foreen
FHYAD FTAIDh PR ARG U fdar |

Ao & fage 3ifdadhT &1 ab & b 39 dfer &t
fAFCE uTeT & ac A TaE & g wRIE AT &
SR &t T2 3TR fORE HfeR RT off o1 <& 8, fomg awor o
IS UK, BT IU 81 W& 21 HHR U=
RIS R o & folv g8 981 81 Ira—49fmr Repre R A1 o
a7 <& B 1 faare it I=1aqT s W& 21 I8 i 69 §,
3afelt AR GRT 9 781 ol I7 Favdl &1 37c: HreiHmA
THPR PR BHIR GRI I T8l PRRD TR GRT 9 a1
U 9 5 ST o T 31eeT aTiRd s S|

arct & fage rfee=ht 3 I fear fob wfdarimor 3 gref=ms
SURRIT Ta1E ¥ F9 & foly g 3M1a9de® fdems o & foly
AT | I 1T &, SRIfoly Hery TR fahaT S|

39 TY § I Uy DI G  UAGS! B AADT PR
dor UfAaTERTor &1 3R & WRgd AT S8 Pl Al
R AT UTH el ¥ 9T 8 % at gR1 I8 a1 Ffdar &
faffce argurer &1 uegd fhar w8, o g wien &
w0 H qUUYH TR B} AT T RSIeg-1 FAE B
ST R fORE Ul & gl § Ul.Secg—1 PHeTlel dT A=
T Mg IR 31 I ORE IRY iR &1 18, a9
TCIETERTOT T 3R ¥ T8 WIS Uqd fovam T 2

TCIaTERTOT o fagT SiferamhT Bl 3R &SI =1 eI Udd
fhar T 8, SGH I ISR 9 RIS H IR 18
g 5 drdit & d8d dicilde Al § hdd IR
SR & 187 IfAfARIT = i 919 5% &

fafaer ufsrar Tfear § Ganed fehe 1w g1 fafds 9 W fbu
U goned, fOH fadwer 9 2002 # fhu U HMeHT &
Y § T GO IR 3 2005 (5) Supreme 236
Salem Advocate Bar Association, ... vs Union Of India q
GEAT dl RIS, 8T g AR 8 & F7a¢ H Fg<ayqu]
Aol fear &, forama o uRferfaat 5 af 2002 & fAfda
yferar Gfgar 5 e U Y, 376 95 U F YdieH a1
o] 39 IR H AR T & 3R IqUATH W FIE o 3R
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g9 A1 HIIATE! HY SRR oS 2 TR T AR
R g Sqrt a1e T 33/2023 3*3356%“ Sl 3§
RIS T HeR &8 ﬁﬁ' e

HR GRT ORE Y ST & a9 § o7erel 18 =i+ 4, 5,
13 g 19 T e 26 =9 4T G & wae™ &
faerar ava gQ A Halte =ariTery | e @l 77 TR
Y TOF fHaT 8-

Amendment to Order XVIII Rule 5(a) and (b) was made
in 1976 whereby it was provided that in all appealable
cases evidence shall be recorded by the Court. Order XVIII
Rule 4 was amended by Amendment Act of 1999 and
again by Amendment Act of 2002. Order XVIII Rule 4(3)
enables the commissioners to record evidence in all type
of cases including appealable cases. The contention urged
is that there is conflict between these provisions.
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To examine the contention, it is also necessary to keep in
view Order XVIII Rule 19 which was inserted by
Amendment Act of 1999. It reads as under:
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"Power to  get  statements recorded on
commission.Notwithstanding anything contained in
these rules, the Court may, instead of examining
witnesses in open Court, direct their statements to be
recorded on commission under rule 4A of the Order
XXVI."
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The aforesaid provision contains a non—obstante clause.
It overrides Order XVIII Rule 5 which provides the court to
record evidence in all appealable cases. The Court is,
therefore, empowered to appoint a Commissioner for
recording of evidence in appealable cases as well.
Further, Order XXVI Rule 4—A inserted by Amendment Act
of 1999 provides that notwithstanding anything contained
in the Rules, any court may in the interest of justice or for
the expeditious disposal of the case or for any other
reason, issue Commission in any suit for the examination
of any person resident within the local limits of the court's
jurisdiction. Order XVIII Rule 19 and Order XXVI Rule 4-A,
in our view, would override Order XVIIl Rule 5(a) and (b).
There is, thus, no conflict.

SO0 WF ¢ b ey 18 99 19 T =Y 26 FRI9 4T
a3 & urage sy 18 R 5 (a)(b) LdvE &

www.ecourtsindia.com

www.ecourtsindia.com

This is a True Copy of the Court Records Online. Authenticated @ districts.ecourtsindia.com/cnr/RJAJOF0001192011/truecopy/order-2.pdf

www.ecourtsindia.com


https://districts.ecourtsindia.com/cnr/RJAJ0F0001192011/truecopy/order-2.pdf

www.ecourtsindia.com

g AT HRIATE! 99 SRR o9 3 TR 9 AN
R g Sqrt a1e T 33/2023 3*3356%“ Sl 3§
RIS T HeR &8 ﬁﬁ' e

grae™ W erfirdt (Override) & 3R 3 U@g™l § d1g
feRYemIT &l &1

IMET gafe =R 3 2003(8) Supreme 34 Ameer
Trading Corporation Ltd vs Shapoorji Data Processing Ltd

P g H fafde feifa & A uor 9 T fohar 8-

Applying the aforementioned principles of interpretation
of statute, we have no doubt in our mind that Order 18
Rules 4 and 5 are required to be harmoniously construed.
Both the provisions are required to be given effect to and
as Order 18, Rule 5 cannot be read as an exception to
Order 18 Rule 4.

e 18 g 4 g 5 HY. @Y.t &1 Harmonious construction
PR §U AFHIY HaTE <RI F I8 ¥UE R 1 8 fb a1
IEae bl Fecddl TS fham ST =mfeu] I1eer 18 = 4
Tt 3. @7 Juare efeer 18 ARy 5 AUt A8 g1 39w
e 2 5 oo} ame 5, e erdielse ffder &g ot eanfae
& I TaTel b I HEIR W AT S Hepd &

HFHIT FaRE =R A A 741 Bl o §U R & folg
AT T A HET Faie “IR—ITT 3 Rita Pandit vs Atul
Pandit @Tel AT § I8 TU¥ o T fb I YR & del
Y, 918 9 3rdietee &1, A1 eieiad 81, I usieT q9uT &
q1egs § 8 IR ST8T Ta18 D 9 AT SV, I8 UeihR &
20T § 9 8, 987 ey 16 ™ 1 .3 & urauET @
T T ST HepelT B

AT TS 9% <RI - SRAER No:01/P.1. /2017
Date 04-01-2017 SR X 3MefEY =IRITe™ ol g1eg
BRI v 9= & fder fRuy

YT TdiE =™l 3 V.Rama Naidu and another Vs
Smt. V.Ramadevi ¥ Y 31eer 18 =99 4, 5, 13, 19 T
IR 26 7 4 TR I & Tag B IMYR W BESR
T I folv 99 & Ty § fAfde AT o 79 gor 9
wE & fobar &-

(d)Order 18 Rule 13 says in non—appealable cases the
procedure in Rule 4 not necessary. Originally before
(2002 Amendment) Order 18 Rule 4 also speaks about
recording of evidence of a witness present in open Court.
The above referred Order 18 Rules 4, 5 & 13 were
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previously amended by CPC 1976 Amendment.

(e). Order 18 Rule 4 (1) since amended commences with
the words in every case examination in chief of a witness
shall be on affidavit. This indicates that the word every
case reflects the purpose for which it is enacted unless
something is occurring to interpret for its restricted
application to non appealable cases. Further as per Order
18 Rule 19 Amended by 1999 CPC Amendment
(sec.27[iv]) w.e.f.01.7.2002 in force, notwithstanding
anything contained in these Rules 1 to 18 of Order 18
CPC, the Court may, instead of examining witnesses in
open Court, direct their statements to be recorded on
commission under Order 26 Rule 4A. Thus, the Order 18
Rule 5 virtually became shadow legislation to the above
extent. (Since Order 18 Rule 19 enables recording of
Evidence on commission by giving go—bye to the spirit of
Order 18 Rule 5).

(h) Now by virtue of Order 18 Rule 19 R/w. Rule 4 and
Order 26 Rule 4A, the Order 18 Rule 5 has no overriding
effect; otherwise Order 18 Rule 5 is shadowed by Order
18 Rule 19 R/w. Rule 4 & Order 26 Rule 4A, despite
Order 18 Rule 4(1) not commencing with a non obstinate
clause, such as not with standing any thing contained in
Order 18 Rule 5. It is apt to refer the decision of
Dharangadhara Chemical Works Vs. Dharangadhara
Muncipality that if there is a repugnancy between the two
pieces of legislation dealing with the same subject matter,
to such an extent that both cannot stand together and
operate simultaneously, the later will have the effect of
impliedly repealing the former. From this though_it can be
said that Order 18 Rule 4 procedure as per
amended CPC is applicable even to appealable cases
irrespective of what is contained in Order 18 Rule 5, in
view of the judgment of the Apex Court in Ameer Trading
Corp. supra, taking chief examination affidavit in
appealable cases is by examination of the deponent at the
witness box to confirm the contents of the affidavit that it
is as per his say and that it bears his signature.
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99 ¥ g fb a¥ 2002 # fAfder ufehar Gfear & S Geoneq
fpU 7T IeT TR fAfdet 5Tl @1 oy AT T 8T
& 3R ST STuIo R Jg URIeT dl {16 oF 3R HHAR
& HIEIH I 9IM HRA b Y BT 0 €1 39 Urae =
QT & AT IO 39 <Ry aeil S i @
QM JrIeftel, HRIGT IR GRT eRAeS haol & Mg
Mg AR & Ty § QU U Ted 31T &t gTe T qed
gl IRy 18 fm 4 AR F HWHR B qra-wiE
IMAfARGT PR, AT b I o 3R P TARNT P TR
I TRTST Bl Ale e IR foigenT ey =R gry o
& g9 folv S & g fev U gl 39 gRfeufaat |
BRI U I F fohedt vt & 31fgdRi R Ufdgpel
gqg T 1 fafde g T8 8 dfcd fAfde smer
SMIUYH TR q%T GRI&T HI H1&d <7 d HiHsR ¥ UM axam
6l &I 81 STIIT YRR § T ISl b I BN b SR
T MU €, 3T a1t & a8 & IHI 59 ISt BT TATE TR -
IR IR § U B W& T, a9 Ufdare! srfeawhr A
TaE ¥ fORE A8 PR b gHidIgdD MR H TbRUl H
3D e R bl gHiaT § I8 TreiHTa fafer bt Har
& fauT uqd T 8, sHfat Teag @RS aveT =i
Teiid BIT Bl

31c: TfCaTGNToT 6T 3R | WRgd WTeHIo Jiarid eeT 18
o 5 Fufdd Rt 151 9.9 9000/ - ™9 BIRE
& SIRY SIS/ dHY dPb AFFRT Registrar General LWFA,
Rajasthan High Court & S WTdT T¥&AT 41673952674 of
SBI, Jhalamand Branch, Jodhpur ¥ ST @) @ 3000/ -
Y PIC & qIS! &b TAT8 DI ST TR DI o< & TTeF GRS
fopar ST & IR ufdardior &t sy fear S @ 6 ag
WY AT 13-11-2024 9 99 AT 39 f&AID & T &
If TP BT T SH BRI < F ISt P TaT8 Pl NS IR <
3T Yfdarel &l UfARem FHE FHet Sl ST S TD
13-11-2024 & AT Ged & IHT UHRE b
AT T T8 YRR IR d JAFTHT 31D DY Ma9TH B9
Y A8 & T GR PRIG | YA R GTefT 37T TF e
aret fesid 13-11-2024 &1 YT &
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