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ORDER PASSED BELOW EXH.10 IN REG.C.S. NO. 313/2021..
Ghanshyvam Mali + 1 Vs. Bhanudas Barde + 14.
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This is an application filed by the plaintiff seeking
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appointment of Court Commissioner under Order 26, Rule 9 of the

Code of Civil Procedure (in short "C.P.C.") to measure the suit land.

2. The plaintiffs have filed the present suit for measurement,
fixation of boundary marks and recovery of encroached portion and
injunction against the defendants. The suit property bearing Gat No.

161/3 is the self acquired property of plaintiffs, defendant No.1 and
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defendant No.3 and they are in ownership and possession over their
respective shares. The plaintiffs are in possession over the 0.69 R area
out of the suit property. The defendants are the adjacent land holders.
However, by taking disadvantage of adjacent land holders, defendant
No. 1 & 2 from southern side and defendant No. 9 & 10 from northern

side encroached over the suit property by destroying east-west common
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bandh. Prior to filing of this suit, the plaintiffs had measured the land
through private surveyor and accordingly, they came to know that,
defendant No. 1 & 2 and defendant No. 9 & 10 have encroached upon
0-10 R land over the suit property. Hence, the plaintiffs have filed this
suit along with this application for measurement through appointment

of T.LL.R. If the application is not allowed plaintiffs will suffer
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irreparable loss. Hence, prayed to allow the application.

3. The suit is proceeded ex-party against the defendants
hence, there is no Say on this application.
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4. Heard Learned Advocate for the plaintiff. Considering the
rival contentions of plaintiff, following points arise for my
consideration. I record my findings thereon for the reasons mentioned

below.

No. Points Findings

1. |Whether the  appointment of  Court
Commissioner is necessary for the purpose of

elucidating the matter in the dispute ? .. Yes
2 |What order ? ..Application
is allowed.
REASONS..
5. Perused the record. I have gone through the pleadings and

record. For answering the question in the application it is necessary to
see what is the position of law for appointment of commissioner for
local investigation ;

Order 26 Rule 9 Code of civil procedure reads as under -

“ Commission to make local investigations:- In any suit in
which the court deems a local investigation to be requisite or
proper for the purpose of elucidating any matter in dispute, or
of ascertaining the market value of any property, or the
amount of any meson profits or damages or annual net
profits, the court may issue a commission to such person as it
think fit directing him to make such investigation and to
report thereon to the Court.”

6. In the present suit the pleading of the plaintiffs is that,
defendant No. 1 & 2 and defendant No. 9 & 10 have encroached on the
area of plaintiffs. When plaintiffs requested for giving possession back,
they denied to do the same. Therefore, the plaintiffs have to file the

present suit along with this application for measurement. w3/
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7. It is observed in many of the rulings of the Hon'ble Bombay
High Court that, for finding out the encroachment it is better to
measure the lands in dispute. It is even further observed that, without
measuring the land the encroachment cannot be correctly ascertained.

At this stage, I agree with this submission and allow the application.
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However, the plaintiff has to satisfy during inquiry that, the report
submitted by the commissioner and measurement and the encroach-
ment shown in that map is accurate. Hence, I answer Point No.1 in

affirmative and in answer to Point No. 2, I pass the following order.

ORDER..
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The application Exh.8 is allowed as follows -

1. The T.I.L.R., Pathardi is hereby appointed as a Court
Commissioner to measure land Gat No. 161/3, as mentioned in the
plaint, which is situated in village Kaudgaon, Tal. Pathardi, Dist.
A'nagar. He shall measure the said land and demarcate the boundaries
of the plaintiff's properties, as described in plaint.

2. The Commissioner shall submit detail report of the measurement
showing demarcated boundaries of the aforesaid person. The
encroachment, if any on land of the plaintiffs, be shown in the map.
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3. The Commissioner shall serve notice to all the sides before
conducting the measurement and submit the report, as early as
possible.

4.  The plaintiffs shall pay the expenses of Court Commission within
one month from this order in the T.I.LL.R. Office Pathardi and file the
necessary documents for issuing writ to T.I.L.R. Pathardi.
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Digitally signed
by ASHWINI
UBHASH

BIRAJDAR: 3555 07.11
wera kil :52:17 #0530
( A.S. Birajdar )
Civil Judge, (J.D.),
Dated : 07/07/2022. Pathardi.
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